The  Spiritual  Jurisdiction  1 560-64 

SHERIFF  DAVID  B SMITH,  M.A.,  LL.B 

The  title  of  this  paper  will  at  once  be  meaningful  to  those  whose 
interest  in  the  history  of  our  law  includes  the  sixteenth  century.  For 
those  whose  interest  begins  with  Stair  or  Cox  perhaps  I should 
explain.  On  19  December  1560,  John  Chalmer  in  Fintray  had  a case 
called  before  the  lords  of  Council  and  Session  in  which  he  sought  a 
decree  of  adherence,  that  is  a decree  ordenng  his  wife  Agnes 
Lummisden  to  return  to  live  with  him.  Because  such  an  action  was  of 
doubtful  competency  before  the  lords,  his  advocate  thought  fit  to 
include  these  words:  “and  becaus  thair  is  na  consistoreis  instant  and 
the  office  of  spirituall  juge  quhilkis  of  befoir  wes  wont  to  cognosche  in 
siclike  causis  now  ceisis  Thairfoir  necessar  it  is  that  the  lordis  of 
counsale  put  remeid  thairto. . . .” 

It  was,  of  course,  the  act  of  Parliament  of  24  August  that  year  that 
had,  at  least  in  the  eyes  of  that  pursuer  and  his  counsel,  abolished  the 
office  of  spintual  judge  and  left  a jurisdictional  vacuum.  The  act  of 
1560,  the  legality  of  which  was  doubted  even  by  some  of  those  who 
passed  it,  and  which  was  ratified  by  Parliament  in  1567  was,  so  far  as 
my  topic  goes,  in  these  terms: 

The  thre  Estatis  vnderstanding  that  the  Jurisdictioun,  and 
authoritie  of  the  Bischop  of  Rome,  callit  the  Paip,  vsit  within  this 
Realme  in  tymes  bypast,  hes  not  onlie  been  contumelious  to  the 
etemall  God,  but  also  verray  hurtfiill,  and  prejudiciall  to  our 
Soveranis  authoritie,  and  commoun  weill  of  this  Realme. 
Thairfoir  hes  statute  and  ordanit,  that  the  Bischop  of  Rome, 
called  the  Paip,  have  na  iurisdictioun  nor  authoritie  within  this 
Realme,  in  ony  tyme  cuming  - And  that  nane  of  our  said 
Soueranis  subiectis  in  ony  tymes  heirefter  sute,  or  desyre  tytle,  or 
rycht  of  the  said  Bischop  of  Rome,  or  his  salt,  to  ony  thing  within 
this  Realme,  vnder  the  pains  of  Barratrie,  ...  And  that  na  Bischop 
nor  vther  Prelate  of  this  Realme  vse  any  iurisdictioun  in  tyme 
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cuming,  be  the  said  Bischop  of  Romes  authorise,  vnder  the  pane 
foirsaid....1 

In  order  to  understand  what  that  enactment  meant  in  the  day-to- 
day  life  of  Scotland,  it  is  important  to  state  that  in  mid-sixteenth 
century  Scotland  courts  impinged  on  the  life  of  the  citizen  to  a far 
greater  extent  than  they  appear  to  do  today.  The  country  was  covered 
with  a tangle  of  courts,  some  like  the  Court  of  Session  (or  lords  of 
Council)  exercising  jurisdiction  over  the  whole  realm  in  certain 
matters;  some  like  the  sheriff  courts  exercising  junsdiction  over 
geographically  circumscribed  areas,  i.e.  the  sheriffdoms.  But  within 
sheriffdoms  were  burghs  with  their  courts,  and  regalities,  and 
bailiaries,  and  baron  courts  and  the  courts  of  the  Admiral. 

Before  the  Reformation  m Scotland,  the  Scottish  Church  operated 
a large  system  of  courts,  as  did  the  Church  throughout  Christendom.  It 
is  not  surprising  that  the  bishop,  as  judge  ordinary  of  his  diocese, 
should  have  exercised  jurisdiction  over  his  ecclesiastical  subjects  in 
matters  ecclesiastical,  such  as  disputes  over  benefices,  and  teinds  and 
in  matters  of  discipline.  What  is  perhaps  surpnsing  is  that  the  church 
had  acquired  an  important  junsdiction  relative  to  marriage  and 
legitimacy  - although  that  is  perhaps  more  easily  understood,  because 
marnage  was  a sacrament  - but  also  in  all  matters  to  do  with  executry. 
In  fact,  the  confirmation  of  executors,  and  the  exaction  of  the  quot 
silver  for  carrying  out  this  function,  was  one  of  the  important  duties  of 
the  pre-Reformation  courts. 

Though  nominally  the  judge  ordinary  the  bishop  usually  appointed 
judges  called  officials  for  his  diocese,  or  in  the  case  of  large  bishoprics 
like  St  Andrews,  more  than  one:  there  were  the  Official  of  St  Andrews 
and  the  Official  of  Lothian;  and  in  Glasgow,  there  were  the  Official  of 
Glasgow,  and  the  Official  of  Dumfnes,  or  Nith.  The  bishops  and  the 
officials  were  in  use  to  appoint  inferior  judges  called  commissarii  for 
either  geographically  limited  areas,  or  “peculiar  jurisdictions”. 

It  is  not  my  purpose  to  describe  in  detail  the  pre-Reformation 
system  of  courts.  That  has  been  done  very  competently  by  Dr  Simon 


Acts  of  the  Parliament  of  Scotland,  iii,  14. 
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Ollivant  in  Ins  The  Court  of  the  Official  in  Pre-Reformation 
Scotland ,2  but  some  descnption  of  it  is  necessary  , for,  as  Dr  Ollivant 
has  pointed  out,  “ the  jurisdiction  of  the  pre-Reformation  ecclesiastical 
courts  extended  into  every  part  of  Scotland  and  over  almost  every 
aspect  of  human  affairs,  and  the  courts  of  the  ecclesiastical  judges 
were  among  the  most  important  in  the  land.  In  abolishing  the 
jurisdiction  of  the  pope.  Parliament  called  into  question  the  validity  of 
all  consistonal  jurisdiction  and  threatened  to  dismantle  an  organisation 
that  had  evolved  over  four  centuries,  but  also  to  remove  one  of  the 
integral  parts  of  the  judicial  system  of  sixteenth-century  Scotland.” 
Each  diocese  had  at  least  its  official,  and  it  appears,  regular 
sessions  of  his  consistonal  court.  The  surviving  records  of  the  courts 
are  scanty  m the  extreme;  apart  from  fragments  they  are:- 

1 The  Act  Book  of  the  court  of  Dunblane,  1 55 1 to  1 555 . 

2 The  Sentence  Book  of  the  Official  Pnncipal  of  St  Andrews, 

1541  to  1543. 

3 The  Sentence  Book  of  the  Official  of  Lothian,  1 5 1 3 to  1551. 

4 The  Act  Book  of  the  Official  of  Lothian,  1 546  to  1 549. 

5 The  Act  Book  of  the  Official  of  Lothian,  1 550  to  1553. 

6 The  Act  Book  of  the  Commissary  of  Stirling,  1548  to  1552. 

Apart  from  what  might  be  regarded  as  purely  ecclesiastical  business, 
like  discipline  and  benefices  and  teinds,  Ollivant  has  shown  the  courts 
of  the  church  to  have  been  busy  with  matrimonial  causes,  such  as 
divorce  and  adherence,  bastardy,  defamation,  executry  and  the 
provision  of  curators  to  children. 

It  should  be  remembered  that  the  term  divorce  used  in  relation  to  a 
marriage  before  1560  meant  both  what  we  would  call  judicial 
separation  (divorce  a mensa  et  thoro,  and  not  a vinculo  matrimonii), 
and  nullity. 

The  most  surprisingly  abundant  area  of  the  work  of  the  courts 
spiritual  had  very  little  spiritual  about  it.  Because,  as  Ollivant  and 
others  have  noted,  the  moral  importance  attached  to  oaths  gave  the 
church  a potential  interest  in  almost  every  agreement  undertaken  with 


2 Stair  Society,  1982. 
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a sworn  pledge,  a great  part  of  the  business  of  the  courts  involved 
what  would  appear  to  us  to  be  commercial  debt  receovery. 

It  appears  that  it  was  not  only  the  moral  authority  of  the  church’s 
courts  that  caused  the  public  to  resort  to  them,  but  the  fact  that  they 
were  staffed  by  lawyers,  both  as  judges  and  procurators,  whereas  the 
courts  of  the  sheriffs,  and  regalities,  and  barons  and  burghs  were  not. 
Ollivant  in  support  of  this  popularity  points  out  that  in  the  decade 
before  the  Reformation  he  has  found  thirty  named  procurators  in  the 
Court  of  the  Official  of  Lothian  whereas  the  lords  of  Council  restricted 
themselves  to  ten. 

The  purpose  of  this  paper  is  to  descnbe  my  findings  which  relate 
to  that  short  period  between  August  1560  when  the  old  spintual  courts 
were  abolished  and  early  1564  when  the  new  system  of  spintual  courts 
called  the  commissary  courts  was  set  up.  The  question  which  I asked 
myself  when  I had  gone  some  way  into  tabulating  the  myriads  of 
actions  before  the  new  commissary  court  of  Edinburgh,  and  found  odd 
references  to  odd  courts  exercising  spintual  jurisdiction  was:  “What 
did  the  people  of  Scotland  do  when  their  favourite  local  courts  were 
abolished  on  26  August  1560?” 

Reformed  kirk  sessions  were  in  operation  in  some  parts  of 
Scotland  from  some  months  before  August  1560;  and  they  appear  to 
have  operated  in  almost  every  sense  as  the  spiritual  successors  of  the 
Roman  Church.  The  kirk  session  acted  as  a “spiritual  court”. 
Donaldson  records  that  in  August  1560  the  Archbishop  of  St  Andrews 
remarked  to  his  brother  of  Glasgow  “the  eldaris  callit  of  every  town 
takis  all  the  causis  of  our  ecclesiasticall  jurisdictioun  and  intromettis 
with  our  office”.3  Thus  we  find  as  early  as  February  1559/60  an  action 
of  divorce  raised  before  the  kirk  session  of  St  Andrews  by  William 
Rantoun  against  his  spouse  Elizabeth  Gedde.  This  action  resulted  in  a 
decreet  absolvitor  but  her  cross  action  against  him  later  succeeded.4 

In  the  penod  covered  by  the  published  register  of  the  kirk  session 
of  St  Andrews  I have  found  between  February  1560  and  August  1563 


3 G.  Donaldson,  The  Scottish  Reformation  (Cambridge.  1960),  122. 

4 Register  of  the  Kirk  Session  of  St  Andrews  (Scottish  History  Society.  1889).  i. 
18-27. 
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no  less  than  twelve  actions  of  divorce,  all,  of  course,  grounded  on 
adultery.  In  all  but  one  of  these,  decree  of  divorce  was  granted  The 
interesting  distinction  from  the  sentences  of  the  courts  of  the  official  is 
that  in  these  cases  the  pursuer  was  declared  to  be  free  "to  marry  in  the 
lord  quhome  he/scho  pleisis”,  i.e.  the  kirk  session  was  granting  divorce 
on  this  ground  whereas  before  1560  adultery  was  only  a ground  of 
separation.  It  is  remarkable  that  the  transition  from  "separation”  to 
“divorce”  occurred  without  any  legislation. 

David  Baird  Smith5  has  demonstrated  that  the  reformed 
congregations  based  their  attitude  to  adultery  on  the  18th  chapter  of 
Leviticus.  Their  view  was  that  an  adulterer  merited  death;  that  if  he 
was  found  to  have  committed  adultery  he  was  as  good  as  dead  in  the 
eyes  of  God,  and  therefore  it  was  right  that  he  should  be  treated  as 
civilly  dead  - that  is,  that  the  innocent  spouse  should  be  released  from 
the  bond  of  matrimony  and  declared  free  to  marry  again.  The  Kirk 
caused  Parliament  to  enact  the  ultimate  sanction  for  notour  adultery  in 
1563, 6 but  it  appears  that  the  Act  was  never  really  enforced  with 
vigour.  Throughout  the  first  four  decades  after  the  Reformation,  the 
Kirk  was  interested  in  the  problem  of  adultery. 

In  the  same  penod  in  the  St  Andrews  register  there  were  eleven 
actions  for  solemnisation  of  marriage;  and  they  continued  to  be  raised 
before  the  kirk  session  well  after  the  institution  of  the  new  commissary 
courts.  There  were  also  some  actions  of  adherence,  and  a few  of 
defamation.  In  all  of  these  actions  the  processes  began  with  a petition; 
a term  was  assigned  to  answer;  terms  were  assigned  for  probation;  and 
the  result  was  a sentence,  or  decreet.  The  decreet  absolvitor  in  William 
Rantoun’s  case  is  thus  recorded:  that  it  was  publicly  “red  and 
manifeste  in  the  presence  of  God  and  your  heyr  gathered  and 
conveyned  congregatioun,  this  Sounday  the  xxiii  day  of  the  moneth  of 
Marche,  lykeas  the  samyn  was  decerned  and  pronounced  in  the 
consistory,  sittand  judges  juditialie,  upon  Thurisday  the  xx  day  of  the 
samyne  moneth  of  March  1559”. 


5 In  an  article  in  Scottish  Historical  Review'  ( 1 939). 

6 APS,  ii,  539. 
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Pitcairn’s  Criminal  Trials'1  contains  another  example  dated  18 
November  1562  in  which  a decree  of  nullity  pronounced  by  John 
Ramsay,  minister  of  Aberdour  and  Thomas  Chnstison,  minister  of 
Gamne,  which  proceeded  on  a summons  directed  to  them  by  Adam 
Herrot,  minister  of  St  Andrews,  was  produced  as  a defence  to  an 
indictment  charging  adultery  and  incest. 

That  other  kirk  sessions  acted  in  the  same  way  can  be  deduced 
from  odd  references,  for  only  the  register  of  St  Andrews  exists  for  this 
early  period.  No  doubt,  where  there  was  a reformed  kirk  the  members 
thereof  had  no  hesitation  in  raising  their  actions  before  its  session.  I 
have  found  references  to  decrees  of  divorce  granted  by  the  minister  of 
Edinburgh  in  September  1560;8  by  the  superintendent  and  elders  of 
Glasgow  in  1560;9  an  undated  one  by  the  ministers,  elders  and  deacons 
of  Dundee  and  John  Erskine  of  Dun,  superintendent  of  Angus;10  by  the 
bishop,  minister,  elders  and  deacons  of  Orkney  on  8 August  1562. 11 
The  kirk  session  of  Aberdeen  published  amongst  a set  of  ordinances  in 
December  1562  “that  the  minister  nor  the  clerk  gife  na  summondis  of 
divorce  furth  aganis  ony  persoun  without  the  avise  of  the 
Assemblie”.12  And,  in  February  1562/3,  there  is  a reference  to  an 
action  of  divorce  before  the  superintendent  and  minister  of  Aberdeen  13 

There  is  at  least  one  example  of  the  General  Assembly  of  the  Kirk 
so  acting.  On  22  June  1563  a commission  was  granted  to  Clement 
Little,  plus  the  superintendent  of  Lothian,  the  ministers,  elders  and 
deacons  of  Edinburgh,  Sir  John  Spens  of  Condie,  Thomas  McCalzean, 


7 Ancient  Criminal  Trials  in  Scotland , ed.  R.Pitcaim  (Bannatyne  Club,  1829- 
33),  i,  460. 

8 Scottish  Record  Office,  CC8/2/2,  Register  of  Edinburgh  Commissary  Court 
Decreets  [E.C.C.D.],  ii,  fo.  419. 

9 Ibid.,  fo.86. 

10  EC. CD.,  i,fos.  46,  72. 

11  Ibid.,  fo.  411. 

12  Aberdeen  Kirk  Session  Records  (Spalding  Club,  1846),  11.  It  is  clear  that 
“assembly”  here  refers  to  the  kirk  session. 

13  S.R.O.  CS7,  Register  of  Acts  and  Decreets  of  the  Court  of  Session,  xxv,  fo. 

253. 
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David  Borthwick  and  Richard  Strang  to  deal  with  an  appeal  from  a 
sentence  of  the  bishop  of  Orkney  in  a divorce  action.14 

In  one  case  the  minister,  elders  and  deacons  of  Jedburgh  had,  by 
virtue  of  a commission  granted  by  the  lords  of  Secret  Council, 
concluded  an  action  of  divorce,  but  they  refused  to  pronounce  decreet 
“in  respect  of  the  erecting  of  the  Junsdictioun  of  the  said 
Commissane”  and  the  Commissaries  of  Edinburgh  pronounced  decreet 
on  1 1 Apnl  1565. 15 

Most  of  these  references  come  from  the  Act  Books  of  the 
commissaries  of  Edinburgh  from  April  1564  onwards.  They  give  the 
impression  that  it  was  only  in  relation  to  divorce  that  resort  was  had  to 
kirk  sessions  by  the  bewildered  subject.  But  that  may  be  the  bias 
created  by  the  nature  of  the  record. 

That  resort  was  had  to  the  new  ecclesiastical  authorities  in  matters 
other  than  matrimonial  may  be  demonstrated  by  at  least  one  act  in  so- 
called  Hamilton  and  Campsie  Decreet  Books.  On  17  June  1564,  Janet 
Adam  produced  “for  her  titill  ane  sentence  of  the  Superintendent  and 
elderis  of  Glasgow  subscriuit  be  the  superintendent  and  scnbe  of  the 
sessioun  of  Glasgow”  in  an  action  by  her  qua  executor  for  payment  of 
money.  But  what  the  nature  of  their  sentence  was  is  not  clear.16 

For  actions  of  payment  potential  litigants  no  doubt  resorted  where 
they  could  - to  the  courts  of  the  burgh  or  the  sheriff.  I have  discovered 
one  case  where  executors  resorted  to  the  sheriff  for  confirmation.  In 
June  1564,  pursuers  before  the  court  of  Hamilton  and  Campsie 
produced  “the  testament  of  umquhile  schir  William  Fleming  ratifeit  & 
confirmitt  with  ane  rolment  of  court  of  the  schireff  of  Lanark....”17  In 
other  matters,  folk  earned  on  as  before,  as  if  the  Reformation  had 
never  happened. 

Elizabeth  Hamilton,  Lady  Calderwood,  appeared  on  24  April  1564 
before  one  of  the  new  royal  commissaries  and  renounced  an  action  she 


14  Acts  and  Proceedings  of  the  General  Assemblies  of  the  Kirk  of  Scotland,  ed. 
T.Thomson  (Bannatyne  Club,  1839),  35  [B.U.K.] 

15  E.C.C.D.,  i,  fo.  425. 

16  S.R.O.,  CC/10/2,  Register  of  Hamilton  and  Campsie  Commissariat  Decreets 
[H.C.C.D.],  i,  fo.  24. 

17  Ibid.,  fo.  14. 
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had  raised  before  the  sheriff  of  Lanark,  and  declared  that  “scho  wald 
perseu  the  samin  befoir  the  saidis  commissans  in  his  consistore  of  the 
junsdictioun  of  Hammyltoun  and  Kilbnd....”18  We  find  that  on  6 
August  1562  the  marnage  contract  between  a daughter  of  Patnck 
Waus  of  Bambarroch  and  a son  of  David  Murray  of  Broughton 
contained  a clause  of  consent  to  registration  in  “the  commissans 
buykis  of  Wigtoun”.19  And  in  the  Hamilton  and  Campsie  book,  Mr 
David  Gibsoun,  parson  of  Ayr,  produced  letters  of  poinding  following 
upon  two  acts  “registrat  in  the  officiallis  bukis  of  Glasgow”,  dated  6 
Apnl  1562  and  22  May  1562.20 

We  find  also  stray  references  to  actions  that  undoubtedly  belonged 
to  the  courts  spiritual  being  raised  before  the  burgh  court.  In  the  burgh 
court  of  Inverness  there  is  an  action  in  Apnl  1561  by  an  executor  for 
goods  and  geir  of  a defunct;21  and  in  July  1564  the  same  court  “wyth 
consent  of  the  minister  eldens  and  deacoms”  ordained  James 
McBarron  to  “fulfyll  the  band  of  matnmome  wyth  his  spous  Jonat  Lye 
within  48  houns  failyeing  he  fulfyll  nocht  the  premissis  to  be  baneist 
of  this  towne....”22 

I have  come  across  very  little  resort  to  the  Secret  Council.  That 
sentence  may  mean  only  that  I have  come  across  very  little  resort  to 
the  Secret  Council,  but  it  is  tolerably  clear  that  they  gave  commission 
to  vanous  bodies,  mainly  kirk  sessions,  to  hear  particular  matrimonial 
actions.  Such  commissions  do  not  appear  to  have  survived  in  the 
records  of  the  Council.  Chance  survivals  among  other  records  give  us 
vivid  glimpses  of  the  legal  uncertainty  with  which  the  Council  and  the 
lieges  had  to  deal. 

Preserved  in  the  archives  of  the  Earls  of  Eglinton,  and  printed  by 
Sir  William  Fraser,23  are  two  legal  processes.  The  first,  which  was 


18  Ibid.,  fo.  4. 

19  Correspondence  of  Sir  Patrick  IVaus  of  Bambarroch,  knight,  ed.  R.  V Agnew 
(Ayrshire  and  Galloway  Archaeological  Association,  1887),  26. 

20  H.C.C.D.  i,  fo.  72 

21  Records  of  Inverness,  ed.  W.  Mackay  (New  Spalding  Club,  1911),  i,  54. 

22  Ibid.,  i,  116. 

23  Memorials  of  the  Montgomeries,  Earls  of  Eglinton  (Edinburgh.  1859),  ii,  163- 
85. 
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begun  on  2 Apnl  1562,  was  a process  of  divorce  (or  nullity)  by  Hugh, 
third  Earl  of  Eglinton,  against  his  first  countess,  Jane  Hamilton, 
daughter  of  James  Hamilton,  Duke  of  Chatelherault.  The  earl  had 
obtained  from  John  Hamilton,  Archbishop  of  St  Andrews,  his  half- 
brother,  a commission  to,  inter  alia , Mr  John  Houston,  canon  of 
Glasgow,  to  hear  his  action,  because  both  Mr  Robert  Herbertson, 
commissary  general  of  Glasgow,  and  Henry  Sinclair,  bishop  of  Ross, 
then  vicar  general  of  Glasgow,  had  refused  to  entertain  the  case. 
Houston  did  not  share  his  colleagues’  reluctance,  and  after  many  steps 
of  process,  including  the  heanng  of  the  testimony  of  witnesses  in  the 
college  kirk  of  Innerpeffray  before  its  provost,  John  Sinclair,  he  on  29 
May  1562  pronounced  a Roman  Catholic  decree  of  divorce,  or  nullity, 
on  the  ground  that  the  parties  were  within  the  forbidden  degrees  of 
consanguinity. 

Although  the  countess  had  appeared  by  a procurator  at  the 
beginning  of  her  husband’s  action  - he  appeared  in  person  - she  took 
no  further  part  in  it,  no  doubt  because  she  had  her  own  divorce  plans. 
She  “menit  hir  to  the  Loirdis  of  Secreit  Counsale  to  the  effect  scho 
mycht  be  declaint  frei”  because  of  the  earl’s  adultery,  avernng  “he  is 
becummin  the  member  or  servand  to  ane  harlot”.  The  lords  gave 
commission  to  the  minister  of  Glasgow  and  kirk  thereof,  but  the 
minister  went  away  to  England  and  the  elders  refused  to  act;  and  so  the 
lords  of  Secret  Council  gave  commission  to  the  minister  (John  Knox) 
and  elders  of  Edinburgh,  along  with  six  other  named  “cunning  men”  to 
hear  the  case. 

On  25  June  1562,  again  after  sundry  steps  of  process,  including 
the  heanng  of  witnesses,  the  Protestant  court,  which  included  John 
Knox,  and  John  Spottiswood,  supenntendent  of  Lothian,  not  to 
mention  the  queen’s  advocate,  and  the  clerk  register,  pronounced  its 
decree  of  divorce,  decerning  her  free  “to  mane  of  new  in  the  Loird 
quham  scho  plesis,  as  that  scho  had  never  contractit  manage  with  the 
said  Erie  of  befoir”  Sadly,  only  the  extract  decree  exists  as  evidence 
of  the  action  before  the  kirk,  and  so  we  cannot  see  to  what  extent,  if  at 
all,  the  two  divorce  processes  were  running  simultaneously. 

Much  later  on  - once  the  new  commissariat  system  was 
established  - a party  in  the  Edinburgh  commissary  court,  who  had  an 
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action  of  divorce  concluded  before  the  kirk  session  of  Jedburgh  “be 
vertew  of  ane  commissioun  grantit  be  the  lordis  of  secreit  counsell” 
but  in  which  the  session  refused  to  pronounce  “in  respect  of  the 
erecting  of  the  jurisdictioun  of  the  said  commissane”  obtained  decree 
of  divorce  from  the  commissanes  of  Edinburgh.24 

One  of  the  most  interesting  interventions  by  the  Secret  Council 
arose  thus.  Alexander  Lathnsk,  indweller  in  Kirkcaldy,  had  toed  to 
raise  an  action  of  divorce  in  December  1560  before  the  ministers, 
elders  and  deacons  of  Kirkcaldy,  but  they  had  refused  “to  tak  the  caus 
before  them”.  He  therefore  requested  the  lords  of  Secret  Council  to 
“gif  command  to  them  to  tak  tryall  in  the  mater  and  decyde  therein”. 
The  request  proceeded  upon  the  narrative  that  “quhar  it  is  notour  and 
manifest  to  all  sick  as  knawis  Besse  Symsoun,  sumtyme  my  spous, 
that  scho  dissociate  hirself  of  my  company  nyne  yens  syne  with  the 
mayr,  and  sensyne  hes  used  hirself  maist  viciouslie,  gevand  the  plesur 
of  hir  body  alsweale  to  strangeouns  oppinlie  and  commounlie  present 
in  this  realme  for  the  tyme,  as  to  srndry  the  natyve  lieges  therof,  and 
hes  borne  baimes  to  sindry  persones;  quherthrow  scho  maist  ungodlie 
and  falslie  hes  brokin  and  violated  hir  promise  of  mariage  to  me,  and 
swa,  be  the  ordour  of  Goddis  word  plainlie  reveled,  partising  auch  to 
be  led  betwix  us  be  the  Kirk  of  God,  and  1 releved  and  fred  of  hir... 

Instead  of  granting  Lathrisk’s  request,  the  lords  on  2 December 
1560  requested  the  ministers  and  elders  of  St  Andrews  to  proceed  and 
do  justice  ...  conform  to  the  Word  of  God.  The  kirk  session  of  St 
Andrews  took  up  the  action,  and  after  proof  pronounced  decree  of 
divorce  on  9 January  1560/1. 25 

Among  the  Warrender  papers  preserved  in  the  Scottish  Record 
Office  is  a MS  copy  of  what  bears  to  be  a commission  of  the  Secret 
Council  dated  19  March  1560/1  in  favour  of  Mr  John  Spottiswood  to 
hear  and  decide  all  actions  of  divorce.  He  was  to  act  with  the  kirk 
session  of  Haddington  if  the  actions  came  from  that  constabulary,  and 
likewise  with  those  of  Edinburgh,  Linlithgow  and  Stirling,  quhill  the 
next  Parliament  that  further  order  be  taken”.  The  interest  is  that  tire 


24  S.R.O.,  E.C.C.D.,  i,  fo.  425. 

25  St  Andrews  Kirk  Session  Register , i,  50-9. 
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commission  proceeds  upon  the  narrative  that  thai  [the  lords]  ar  daylie 
trublit  and  cumment  to  grant  commissioms  to  proceid  in  sik 
causis....”26  But  if  they  were  I have  a lot  of  commissions  still  to  find. 

Where  else  could  the  prospective  litigant  go  to  seek  justice9 
Balfour27  has  no  doubt.  He  says:  “The  Lordis  of  counsall  hes  powar  to 
cognosce  and  decide  upon  spiritual  causis,  gif  the  consistone,  or 
ecclesiastical  jurisdictioun  ceisis,  or  be  stopt  be  civil  wars  or 
utherwayis”.  And  he  refers  to  what  in  fact  is  the  first  such  case  to 
come  to  the  Court  of  Session,  John  Chalmer  of  Fintry  against  Agnes 
Lummisden,  which  first  called  on  19  December  1560.  In  Chalmer  v 
Lummisden  the  lords  granted  decree  of  adherence  in  absence  on  31 
January  1560/1  on  the  narrative  that  “becaus  thair  is  na  consistoreis 
instant  and  the  office  of  spiritual  juge  quhilkis  of  befoir  wes  wont  to 
cognosche  in  siclike  causis  now  ceissis  thairfoir  necessar  it  is  that  the 
lordis  of  counsale  put  remeid  thairto....”28 

In  view  of  what  Balfour  says  about  the  lords,  and  of  their  decision 
in  Chalmer  v Lummisden  it  was  absolutely  necessary  to  find  out  to 
what  extent  the  lords  of  Council  filled  the  jurisdictional  vacuum,  for 
even  although  the  action  was  undefended,  if  the  lords  thought  it 
incompetent  before  them  they  would  not  have  pronounced  decree  in 
favour  of  the  pursuer.  The  penod  between  August  1560  and  April 
1564  is  contained  in  about  twelve  large  folio  volumes  of  the  Acts  and 
Decreets  of  the  Lords  of  Council,  each  containing  about  500  folios.  In 
all  that  acreage  of  paper,  I have  found  only  twenty-two  actions  which 
can  be  classified  as  spiritual.  Cunously  enough  there  was  no  action  of 
divorce  or  nullity;  but  there  were  three  actions  of  adherence;  and  in 
February  1563  the  lords  granted  letters  charging  a husband  to  free 
from  captivity  his  wife,  who  had  a divorce  action  in  dependence  before 
the  superintendent  and  minister  of  Aberdeen.  The  action  was  at  the 
instance  of  Janet  Ogilvy  Lady  Petlurg  against  Mr  James  Bimy,  “hir 


S.R.O.,  GD  1/371/1,  Warrender  papers. 

The  Practicks  of  Sir  James  Balfour  of  Pittendreich,  ed.  P.  McNeill  (Stair 
Society,  1962-3),  269. 

28  S.R.O.,  A.D.C.S.,  xx,  fos.  219,  282. 
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pretendit  spous”.29  It  may  be  that  the  lords  thought  kirk  sessions  were 
filling  the  divorce  vacuum  mcely. 

In  executry  matters,  in  May  1562  the  lords  discharged  the  sheriff 
at  Dundee  from  acting  in  a dispute  between  an  executor  and  an 
intromitter  with  a defunct’s  goods  and  gear  and  they  ordered  the 
defender  to  produce  the  defunct’s  testament  “to  be  sene  and  consident 
...  swa  that  thai  may  aviss  thairwith  and  do  justice  in  the  said  mater  as 
accordis”.30  And  in  the  next  month  they  prohibited  the  sheriff  depute  at 
Edinburgh  from  decerning  executors  dative.31  The  matter  was  raised 
before  the  lords  of  Council  on  the  basis  that  the  sheriff  and  his  deputes 
“hes  na  power  nor  commissioun  speciall  nor  generall  to  sit  try  or 
decide  in  ony  sic  caussis  nor  have  nevir  bene  in  vse  thairof  in  ony  tyme 
bygane  And  sua  on  na  wyse  ar  nor  can  be  juges  competent  thairto....'’ 
(But  the  lords  did  not  say  who  were  judges  competent.)  In  March  1563 
they  pronounced  decree  of  reduction  of  a testament.32 

In  one  case  on  3 Apnl  1563  Manon  Johnston,  nearest  agnate  of  a 
defunct,  had  got  herself  decerned  executnx  dative  by  it  appears  not 
only  the  sheriff  of  Edinburgh  but  also  the  dean  of  Lothian:  Becaus  of 
the  alteratioun  of  the  religioun  and  lawis  of  this  realme  it  was  dowtsom 
quha  had  power  to  do  the  same  ...  Swa  nocht  onlie  the  schireff  bot  als 
the  dene  confermit  hir...  ” She  pursued  creditors  of  the  deceased  before 
the  lords  who  found  that  she  had  no  power  to  do  so.  She  therefore 
supplicated  the  lords  to  give  her  power  to  pursue  “vnto  the  tyme  sum 
ordour  be  tane  in  sic  caisis  that  vtheris  may  have  knawlege  quhat  law 
and  ordour  suld  have  place”,  and  they  granted  her  power  to  pursue.33 
hi  July  1563  John  Erskine  of  Dun,  supenntendent  of  Angus,  asked  the 
lords  to  confirm  him  and  others  as  executors  of  Robert  Erskine,  dean 
of  Aberdeen  so  that  they  could  pursue  “be  ressoun  of  the  spiritual 
jurisdictioun  now  ceissis  quhill  forther  ordour  be  vmversale  takin  that 


29  Ibid.,  xxv,  fo.  253. 

30  Ibid.,  xxiv,  fo.  27. 

31  Ibid.,  fo.  196. 

32  Ibid.,  xxvi,  fo.  215. 

33  Ibid.,  fo.  255. 
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his  lettir  will  be  nocht  frustrat”  and  they,  without  confirming  him, 
allowed  him  place  to  pursue.34 

In  these  cases  the  lords  acted  themselves.  In  others  - and  there 
seems  little  pattern  behind  the  decisions  - they  did  not,  but  instead 
appointed  what  I may  call  judges  delegate  to  decide  the  case.  I shall 
give  one  example.  On  20  March  1562  a pursuer  narrated  that  the 
defenders,  “alleged  executors  dative  ad  omissa”  had  summoned  the 
pursuers  before  the  sheriff  of  Fife  to  make  over  certain  goods  and  gear 
“albeit  thai  [the  sheriff  and  his  deputes]  be  suspect  at  the  lei st  nocht 
jugeis  competent  thairto  becaus  the  saidis  actioms  are  movit  agaras  the 
said  Jonet  as  executnce  testamentare  and  intromissatrice  with  the 
gudeis  of  hir  umquhile  spous  and  swa  the  saidis  actioms  ar 
consistoriall  actionis  and  in  place  of  the  consistore  now  ceissand  the 
lordis  of  counsall  ar  maist  competent  jugeis  to  all  actioms  concerning 
the  samin...”  She  therefore  craved  advocation  or  a commission  to 
sheriffs  in  hac  parte;  and  the  latter  is  what  they  did,  naming  six 
advocates  or  any  two  of  them,  and  empowenng  them  to  sit  at 
Edinburgh.35 

The  examples  I have  so  far  given  have  been  cases  where  resort 
was  had  to  a variety  of  non-spintual  courts  including  the  lords  for 
spiritual  cases.  It  was  only  to  be  expected,  however,  that  litigants  who 
had  actions  in  vanous  procedural  stages  before  the  church  courts 
before  1560  would  wish  to  get  them  brought  to  a conclusion;  or  to 
have  decrees  which  they  had  obtained  put  to  execution  And  that  is 
what  happened. 

On  12  March  1561/2  the  lords  dealt  with  an  action  that  had  begun 
before  the  commissary  of  Dunblane.  The  action  was  concluded  and  a 
term  ad  sententmndum  had  been  assigned,  but  because  “sen  the 
conclusioun  of  the  said  causs  in  October  1559  the  consistoriall  lawis 
hes  cessit  and  thairthrow  the  said  Mattho  can  get  na  forther  process”, 
he  wished  it  ‘procedit  befoir  the  saidis  lordis  in  the  said  mater  quhair  it 
left  befoir  the  said  commissar”  The  lords  “havand  consideratioun  of 
the  multitude  of  actionnis  dependand  befoir  thaim  and  that  thai 


34  Ibid.,  xxvii,  fo.  370. 

35  Ibid.,  xxiii,  fo.  318. 
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thairfoir  may  nocht  gudlie  proceid  ...  tharfor  decemis  and  ordams 
maisteris  Jhone  Abircrumby,  Clement  Litill,  Jhone  Manonbankis, 
Alexander  Sym,  Robert  Creychtoun,  Eduert  Hennsoun,  Alexander 
Mauchane  or  ony  ane  of  thame  to  be  juges  for  decysioun  of  the 
foirsaid  actioun...”  They  empowered  them  to  sit  in  Edinburgh  “within 
the  kirk  of  sanct  geill”  and  to  creat  all  members  of  court  “neidfull  vsit 
in  sic  causis  other  of  the  auld  or  the  new....”36 1 am  not  sure  what  these 
last  words  mean,  but  they  do  show  that  the  lords  realised  they  were 
dealing  with  a revolutionary  situation. 

The  idea  of  del egatmg  jurisdiction  was  not  novel,  even  in  the  Court 
of  Session.  At  about  the  same  time  the  lords  appointed  four  of  the 
same  advocates,  or  any  two  of  them,  as  provost  and  bailies  of 
Linlithgow  in  hac  parte}1  A pomt  of  interest  is  that  of  the  six 
advocates  named,  two,  Mr  Clement  Little  and  Mr  Edward  Henryson, 
were  two  of  the  first  nominated  commissanes  of  Edinburgh  in  April 
1564,  and  third,  Mr  Alexander  Sym,  was  appointed  to  the  first 
vacancy  in  the  new  court.  There  appears  to  have  been  no  particular 
pattern  in  the  course  followed  by  the  lords.  In  an  action  by  the  bishop 
of  Dunblane  the  lords  themselves  in  March  1 562  fixed  the  fiars  for 
meal  for  the  year  1559  and  granted  decree  for  the  sum  so  liquidated.38 
In  April  1562,  in  a case  in  which  there  was  an  appeal  from  Mr  James 
Balfour,  Official  of  Lothian,  concerning  bairn’s  part  of  gear,  they 
again  because  of  the  multitude  of  actions  granted  commission  to  three 
advocates,  to  decide  the  appeal  “siclike  and  in  the  samen  maner  as  the 
saidis  lordis  thame  selfis  or  the  officiall  pnncipale  of  Sanctandrois  or 
ony  vther  juge  or  juges  within  thie  realm  mycht  hai  procedit 
thairintill”.39 

The  lords  were  not  giving  a clear  lead  in  the  confused  situation.  In 
June  1562  the  lords  took  the  same  course  in  another  appeal  from  the 
Official  of  Lothian,40  but  in  the  same  month  they  took  to  themselves  an 
appeal  from  a sentence  of  divorce  of  the  Official  of  St  Andrews  and 


36  Ibid.  Jo.  252. 

37  Ibid.,  xxii,  fo.  244. 

38  Ibid.,  xxiii,  fo.  307. 

39  Ibid.,  fo.  438. 

40  Ibid.,  xxiv,  fo.  94;  xxv,  fo.  294. 
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after  sundry  procedure  it  was  ultimately  continued  before  the  new 
comrrussanes  of  Edinburgh  41  On  various  occasions  the  lords  granted 
letters  to  allow  litigants  to  execute  decrees  of  the  spintual  courts.  Yet 
in  another  case  they  suspended  letters  of  poinding  on  a sentence  of  the 
Official  of  St  Andrews  because  the  suspender  had  produced  an  appeal 
to  Rome  and  an  act  remitting  it  to  judges  delegate  and  further  proof 
that  the  action  was  still  dependant  before  them.42  It  is  difficult  to  see 
what  tins  was  if  it  was  not  some  sort  of  recognition  that  the  courts  of 
the  Roman  Catholic  church  still  had  some  sort  of  existence  and 
competence.  But  the  lords  did  not  exhibit  any  consistency. 

In  March  1563/4,  in  a case  by  the  parson  of  Tulliallan  against  the 
bishop  of  Dunblane,  anent  a quarter  of  Tulliallan  kirk,  in  which  the 
parson  had  appealed  against  a sentence  of  the  Official  pnncipal  of  St 
Andrews  and  the  appeal  before  judges  delegate  had  proceeded  “to 
pronunciatioun  of  interloquitour  before  the  abolessing  of  the 
consistoriall  jurisdictioun”  the  lords,  despite  the  parson’s  desire  to  see 
“power  and  commissioun  gevm  to  procuratouns  of  court  to  vesy  and 
consider  the  said  process  and  to  proceid  and  do  justice  thairin,  ...  for 
certane  causis  and  consideratioums  moving  thame  ffyndis  that  thai  will 
tak  the  said  mater  to  tham  selfis  and  that  thai  will  proceid  and  do 
justice  to  bayth  the  saidis  parteis  as  accordis  quhair  it  left  befoir  the 
saidis  jugeis  delegatis....”43  The  lords  must  have  added  further 
confusion  in  a case  of  spulzie  of  teinds  pursued  before  the  bishop  of 
Orkney  and  his  commissaries,  because  they  remitted  the  case  for 
decision  to  the  sheriff  of  Orkney  and  his  deputes  “having 
consyderatioun  that  the  partiis  ar  induellans  in  Zetland”.44 

The  situation  was  throughly  confused.  From  the  examples  given,  it 
seems  tolerably  clear  that  no-one  in  Scotland  in  the  period  after 
August  1560  really  knew  what  to  do  about  their  spintual  actions;  and 
that  the  lords  of  council  shared  this  uncertainty.  I have  shown  that  they 
acted  themselves  in  some  consistorial  cases,  that  in  some  they  merely 


41  Ibid.,  fo.  63. 

42  Ibid.,  xxvi,  fo.  25. 

43  Ibid.,  xxix,  fo.  26. 

44  Ibid.,  xxvii,  fo  126 
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stopped  other  non-spintual  courts  from  dealing  with  spiritual  cases; 
and  that  in  others  they  gave  commission  to  procurators  of  court  to 
make  decisions.  The  confusion  for  us  is  increased  by  an  act  of 
Parliament  of  158  1 45  which  bears  to  ratify  an  act  of  1560  in  which  it 
was  provided  that  “all  parteis  alsweill  persewaris  as  defendaris  havand 
pleis  dependand  in  the  saidis  court  of  Rome  or  consistoreis  or  befoir 
vthir  judges  callit  delegatis  or  subdelegatis  sail  persew  and  defend  the 
same  at  thair  optioun  befoir  the  lordis  of  our  soveranis  sessioun  the 
schiref  Stewart  or  baillie  of  regalitie  baillie  of  barony  provost  or 
baillies  of  burrowis  or  vthir  temporal  judges  ordinaris  within  this 
realme  quhair  the  pairte  persewar  auch  to  anser  of  the  law.  . . ” The  text 
of  this  purported  act  is  known  only  from  its  ratification  in  1581.  It 
does  not  appear  to  have  been  known  to  the  lieges  or  the  lords.  I cannot 
but  agree  with  Sir  George  Mackenzie  who  in  his  Observations  says  of 
the  1581  act:  “This  Act  seems  strangely  insert  here,  since  Popery  was 
abolisht  long  before  this  Act.”46 

Some  order  was  obviously  necessary  to  settle  the  confused 
situation.  That  the  Kirk  wished  to  adopt  formally  part  of  the  spiritual 
jurisdiction  which  it  had  to  some  extent  been  exercising,  some  of  the 
previous  examples  show.  In  July  1562  the  General  Assembly 
petitioned  the  Secret  Council  “that  either  they  give  up  universally  the 
judgment  of  divorce  to  the  kirk  and  their  sessions,  or  else  establish 
men  of  good  lives,  knowledge  and  judgement,  to  take  order  thereof’47 
And,  in  June  1563,  they  petitioned  “for  constituting  judges  in  every 
province  to  hear  the  complaints  of  parties  alleging  adultery  to  be 
committed  by  the  husband  or  the  wife”  48  Finally  on  23  December 
1563  the  Secret  Council  resolved  that  commissaries  should  be 
appointed  to  exercise  the  consistonal  jurisdiction: 

The  Querns  Majeste  with  avise  of  the  saidis  Lordis,  undirstanding 

that  the  caussis  quhilkis  the  prelattis  of  the  realme  had  decidit  in 


45  A.P.S.,  iii,  221. 

46  G.  Mackenzie,  Observations  on  the  Acts  of  Parliament  (1686),  202. 

47  B.U.K.,  19. 

48  Ibid.,  34. 
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the  consistonis  of  befoir,  be  lang  delay  of  justice  are  frustrat  and 
thai  compellit  to  leif  the  salt  of  thair  saidis  caussis  thairfore  and 
that  the  said  caussis  may  haif  the  maist  summar  proces  and 
schortar  end,  hir  Hienes  with  avise  of  hir  said  Counsale  hes  thocht 
gude  that  jurisdictionis  be  erectit  in  sindrie  partis  of  this  realme  for 
discussing  of  the  saidis  caussis  and  that  commissaris  be  appointit 
to  gif  attendance  thairon  And  becaus  presentlie  the  saidis  Lordis 
can  not  gudlie  wait  upoun  the  devising  of  the  hale  ordour  of  the 
saidis  jurisdictionis  thai  haif  ordinit  Henne  Bischop  of  Ross, 
Richart  Maitland  of  Lethingtoun  Kmcht,  William  Maitland  his 
sone  Secretar  the  Clerkis  of  Register,  Justiciare  and  Advocat  to  sit 
doun  and  avise  upoun  the  said  ordour  that  thaireftir  the  sarnin  may 
be  put  in  articlis  and  the  samin  articlis  with  the  commissiorus  to  be 
grantit  be  the  said  Commissaris  to  be  subscrivit  be  the  Quenis 
Grace  for  corroboration  thairof  49 

Like  many  official  pronouncements  that  act  of  the  Secret  Council 
does  not  tell  the  whole  story.  A very  important  reason  for  the  erection 
of  the  “jurisdictionis  in  sindry  partis  of  this  realme”  was  the 
augmentation  of  the  government’s  income  by  the  collection  of  the 
quots  for  confirmation  of  testaments.  And  this  could  be  used  for 
adding  to  the  stipends  of  the  lords  of  council.50 

On  8 February  1563/4  the  commissary  court  of  Edinburgh  was 
established  with  jurisdiction  in  divorce  and  other  consistorial  cases 
throughout  the  kingdom;  and  on  7 March  the  first  four  commissaries 
of  Edinburgh  were  appointed.  They  were  all  notable  persons.  The  chief 
commissary,  on  a salary  of  400  merks,  was  Mr  James  Balfour,  parson 
of  Flisk.  The  others,  on  a salary  of  300  merks,  were  Mr  Edward 
Henryson,  Mr  Clement  Little  and  Mr  Robert  Maitland.  Although  the 
evidence  is  not  entire,  it  appear  that  inferior  commissaries,  exercising  a 

49  Register  of  the  Privy  Council  of  Scotland,  ed.  J.H.Burton  (1887),  i,  152. 

Shortly  after  the  establishment  of  the  new  commissariat  system  the  Queen  in 
April  1564  in  fact  assigned  £1,600  from  this  source  to  the  lords  of  council  and 
directed  the  collectors  of  quots  to  distribute  £800  at  each  term  of  Martinmas  and 
Whitsunday  to  the  ordinary  lords  in  proportion  to  their  attendance.  S.R.O  CS1/2 
Books  of  Sederunt,  vol.2(i),  fo.  96. 
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jurisdiction  mainly  in  executry  matters,  were  appointed 
simultaneously.51  Appeal  lay  from  them  to  the  commissary  court  of 
Edinburgh. 

The  judicial  revolution  was  over:  the  new  system  survived  more  or 
less  entire  until  the  major  reforms  of  the  Scottish  legal  system  in  the 
nineteenth  century,  when  the  commissaries’  junsdiction  in  what  we 
now  call  consistorial  matters  was  given  to  the  Court  of  Session,  and  in 
what  we  now  call  commissary  business  was  added  to  the  sheriff 
courts. 


51  The  places  in  which  inferior  commissaries  sat  were  generally  those  towns  in 
which  ecclesiastical  judges  had  formerly  sat,  although  until  1609  some  additions 
were  made. 
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